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Despite the fact that the W irkers Conpensation Act
mandates that the majority of enployers who regularly enploy
three or nore enpl oyees have workers’ conpensation coverage! and
despite the fact that it is now a felony to fail willfully to
mai ntain  workers’ conpensation coverage when coverage is
required,? it is surprising how nmany enployers who are subject
to the Act do not have the coverage required by law. Al though
an uninsured enployer is still liable to her injured enployees
for workers' conpensation benefits,® pursuing an uninsured
enpl oyer for benefits for an injured enployees entails many
considerations not ordinarily encountered in the nmjority of
wor kers’ conpensation cl ai s. This article discusses many of
these considerations and is intended to serve as a prinmer for
wor kers' conpensation attorneys who undertake the representation
of the injured enpl oyees of uninsured enpl oyers.

THE REALI TI ES OF PURSU NG A NON- I NSURED ENTI TY

The ordinary practice of workers’ conpensation and persona
injury law is closely intertwined with insurance law and the
i nsurance industry. | nsurance conpani es specialize in managi ng
risk and funds to cover the risks that they assume. Even self-
i nsured enployers have the resources and a degree of expertise
in managi ng risk. Bot h insurance conpanies and self-insured
enpl oyers are generally aware of what the |aw requires, and they
generally have the liquidity to bear confortably the risks that
t hey undert ake. Furthernore, an insurance conpany or self-
i nsured enployer usually pays what it is liable to pay when it
acknowl edges that it is liable or when it loses its denial of
liability and has either decided not to appeal or has exhausted

all of its appeals. Both classes also tend to be fairly deep
pockets with nore than adequate funds to pay nobst awards of
benefits. I nsurance conpanies stand to incur the wath of the

Comm ssi oner of Insurance, who has the power to revoke their

IN.C. Gen. Stat. § 97-2(1).

°N.C. Gen. Stat. 8§ 97-94(d). An enployer who nerely
“neglects” to maintain the required coverage remains only guilty
of a m sdeneanor. |d.

SN.C. Gen. Stat. § 97-95.



licenses to do business in North Carolina, for inappropriate
conduct .

Unfortunately, these characteristics of ordinary workers’
conpensation practice are not present when dealing with an
uni nsured enpl oyer. More likely than not, the uninsured
enployer is unfamliar with the workers’ conpensation process,
either by choice or through shear ignorance. Unless there is a
credible threat of crimnal prosecution, she has few incentives
to be forthcom ng and cooperative when presented with a claim
If the enployer is ultimately found liable for benefits by the
| ndustri al Conmi ssion, the Commission’s award has to be
converted into a judgnent in Superior Court, and the tinme-
consum ng and unpl easant task of judgment execution usually nust
ultimately be pursued to obtain recovery. If the wuninsured
enpl oyer is judgnment proof, has been successful in shielding her
assets from di scovery, or declares bankruptcy, recovery nay not
be possible. Efforts to pursue other parties, such as insurance
agents who failed to advise wuninsured enployers of the
requiregent to have workers' conpensation insurance, have
failed.

In the past, prosecutions for failure to maintain the

required coverage were exceedingly rare. However, t he
Comm ssion is now actively prosecuting enployers for failure to
maintain the <coverage required by law?® The Industrial

“'n Bigger v. Vista Sales and Marketing, 131 N.C. App.
101, 102 505 S.E. 2d 891, 892 (1998), the injured enpl oyee of an
uni nsured enpl oyer sued her enployer's insurance agent for
negligent failure to advise her enployer to purchase workers’
conpensation insurance. Unfortunately, the court ruled that the
agent did not have a duty to advise the enployer to purchase
wor kers' conpensation insurance absent a specific inquiry from
the enployer. 1d. at 103-06, 505 S. E.2d at 892-94.
Furthernore, the court held that even if the agent did have such
a duty, the plaintiff did not have standing to bring the claim
because she did not show that her enployer would have actually
purchased coverage even if advised to do so. 1d. at 106, 505
S.E. 2d at 894. The court also dispensed with the injured
enpl oyee' s husband's claimfor negligent infliction of enotional
di stress on the ground that nere existence of a famly
relationship is insufficient proof to satisfy the el enent of
foreseeability, nor did they show that the defendants knew t hat
he had any particul ar susceptibility to enotional distress. 1d.
at 106-07, 505 S.E.2d at 894-95.

°I'n a neno i ssued on January 23, 1998, the Industri al
Comm ssion stated its new procedure for handling clains agai nst
non-insured enployers. |In summary, the procedures require that
the Fraud I nvestigations Section be given notice of all clains



Comm ssion also has to power the assess civil penalties against
uni nsured enpl oyers, which has been frequently used in the past
in sone of the nore egregious cases of wllful and persistent

failure to have workers' conpensation insurance.S? Still,
assessing a judgnent-proof enployer with a civil penalty or
putting that enployer in jail does little to conpensate a

seriously injured enployee whose earning capacity has been
evi scerated by a serious on-the-job injury.

Accordingly, the first determination that nust be made in
deci di ng whether to pursue an uninsured enployer is whether the
enpl oyer has noney or assets to pay benefits to your client.
Pursuing a judgnent proof enployer does nothing to conpensate
your client and can give your client a false sense of hope. A
visit to the county tax office will |ikely reveal whether the
enpl oyer has |arge assets, such as real estate and vehicles,
which mght be sold to generate recovery for vyour client.
However, tax listings can be m sleading since such |arge assets
are also likely to have nortgages or other security interests
attached to them that my swallowup the proceeds of any
execution sale. | nvestment of several hundred dollars in an
asset search of the enployer can be especially helpful in
ascertai ni ng whether an uni nsured enpl oyer has sufficient assets
fromwhich to pay an award for your client and also what |arge
debts are owed by the enpl oyer. Your client may be personally
famliar enough with the enployer to know whether the enployer
has assets from which she you pay your client.

Wl lingness to pursue the execution of a judgnent against
an uninsured enployer is required as well. As noted above, an
i nsurance conpany or self-insured enployer that |oses wll

agai nst uni nsured enpl oyers and that all Opinions and Awards and
settl enment agreenents are to be forwarded to the Section for
review. An uninsured enployer that fails to conply with the
terms of an opinion and award or a settlenent agreenent is

subj ect to contenpt proceedings. The Deputy Comm ssioner that
hears the claimis to give witten notice to the parties
concerni ng whet her assessnent of a civil penalty against the
uni nsured enpl oyer wll be considered. Any penalty that is
assessed is to comence as of the date of the injury until the
date workers’ conpensation coverage is obtained or the enployer
denonstrates that it is no | onger subject to the Act.

°N. C. Gen. Stat. 8§ 97-94(b) nandates that uninsured
enpl oyers be assessed a penalty of $1.00 per enpl oyee per day
that coverage is not naintained with a m ni num penalty of $50.00
per day and a maxi mum of $100. 00 per day.



usually pay what it is liable to pay wthout rmuch of a fight.
The uninsured enployer is usually not particularly willing to
concede defeat and pay what it is liable to pay. Pursui ng the
uni nsured enployer requires a commtnent from the outset to be
willing to take the additional and time-consum ng steps of
converting an award of the Industrial Conm ssion into a judgnent
and executing it against the enployer, if necessary.
Furthernore, uninsured enployers are usually not |arge, faceless
cor por at i ons. If executing a potentially large and punishing
judgnment against the proprietors of a MmMm ‘n Pop famly
enterprise upon whom several people depend for their livelihood
makes you squeam sh, you probably should decline to represent
i njured enpl oyees of uninsured enpl oyers.

Al t hough these nmay be gross generalizations, | have found
that uninsured enployers tend to fall into two categories: the
carel ess and uninforned, and the arrogant and brazen. Uninsured
enployers in the first category usually are not aware of their
obligation to have workers’ conpensation insurance, either
t hrough shear ignorance or poor advising. If these enployers
denom nate their “enployees” as “independent contractors,” they
usually do so to avoid responsibility for wthholding taxes.
Little do these enployers realize that who is responsible for
wi thholding taxes from earnings is not a determ native factor
when determ ning whether a worker is an enpl oyee or independent
contractor.” The small famly business is a good exanple of
this type of enpl oyer.

Uni nsured enployers in the second category tend to view
t hensel ves as above the |aw. They are often aware of the
obligation to have workers’ coverage for enployees, but they
either callously disregard their obligation thinking that an

enployee will not try to seek benefits, or they aggressively
construct their enterprise so that their enployees are | abeled
as i ndependent contractors. These enployers wusually are not

only trying to evade their obligation to provide workers’
conpensati on coverage, but they are also notivated to avoid
vicarious liability for the acts of their putative enployees and
responsibility for wthholding taxes. A taxicab conmpany is a
good exanple of this second type of enployer.

TO FI LE A REQUEST FOR HEARI NG OR TO FI LE A COVPLAI NT

Once you have nmade the determnation that the uninsured
enpl oyer is subject to and bound by the W rkers’ Conpensation
Act by having the requisite nunber of enployees or by qualifying
as statutory enployer under N.C. Gen. Stat. § 97-19, counsel for

‘Denton v. South Mountain Pul pwood Co., 69 N.C. App
366, 317 S.E. 2d 433, 438 (1984).




the enployee of an uninsured enployer has another decision to
make: to pursue workers’ conpensation benefits or to sue the
enpl oyer in tort.

Under a little known and rarely used provision of the
Wor kers’ Conpensation Act, an uninsured enployer who is required
by the Act to have workers’ conpensation coverage but does not
can be pursued for benefits under the Act or can be sued in tort
for danmages under the common |aw of enployer liability at the
election of the enployee.® This section strips the uninsured
enpl oyer who is subject to the Act but is in default of her
obligation to have workers’ conpensation coverage of the
protection of the exclusivity provision of the Act, which
normal Iy insul ates enployers fromsuit for on-the-job injuries.?®
An enployer who has failed to keep her part of the workers’
conpensati on bargain can thus be pursued by an injured enpl oyee
for damages in tort and cannot raise the bar of the Act in
defense to a common | aw action for an on-the-job injury. 0

This provision of the Act offers the prospect of recovering
not only nedical expenses and partial wage conpensation from an
enpl oyer but also the prospect of recovering full wage |Ioss,
pain and suffering, and other consequential danages. However
this provision is a doubl e-edged sword. By pursuing an enpl oyer
for danages in tort, you nust utilize the comon | aw of enpl oyer
liability with all of the shortcom ngs that led to the adoption
of the Workers’ Conpensation Act. You must prove the enployer
negligently breached a duty of care to the injured enpl oyee, and
you nust run the gauntlet of the “unholy trinity” of conmon |aw
def enses of contributory negligence, assunption of the risk, and
the particularly nefarious fellowservant rule.! Wth the
exception of clains against railroads!?, all three comon |aw

8N.C. Gen. Stat. 8§ 97-94(b).
°See N.C. Gen. Stat. § 97-10.1.

1°See Seigel v. Patel, N.C. App. ___, 513 S.E. 2d 602
(1999).

11See Pl easant v. Johnson, 312 N.C. 710, 711-12, 325
S.E. 2d 244, 246 (1985).

12N.C. Gen. Stat. § 62-242(d) abolished the fellow
servant rule in clains by injured enpl oyees of railroads agai nst
their enployers. Subsection (c) abolished application of
contributory negligence in such clains and nandates the use of
conpar ati ve negligence.



defenses are alive and well in actions outside the Wrkers”
Conpensati on Act.!®

It will be the rare case when it mekes sense to pursue a
common | aw action agai nst an uninsured enployer. |In fact, if an
uni nsured enployer is not subject to the Wrkers’ Conpensation
Act, your client’s only recourse against his enployer may be the
common | aw of enployer liability with all of its shortconi ngs.
Nevert hel ess, counsel for the injured enployee should at | east
evaluate the nerits and risks of pursuing tort danages instead
of workers’ conpensation benefits from an uni nsured enployer if
the opportunity presents itself.

JO NDER

Under a meno issued by the Industrial Comm ssion on January
23, 1998, all persons responsible for obtaining and naintaining
wor kers’ conpensation coverage for an uninsured enployer are to
be added as named defendants. The neno directs the Deputy
Comm ssioner that hears the case require the Plaintiff to
identify the responsible individuals and to make sure that they
have been added as defendants prior to the hearing. The Deputy
Comm ssioner is to give notice to the added defendants of the
hearing and that the assessnent of civil penalties against them
will be considered. Gbtaining this information nay be difficult
from a recalcitrant or uncooperative enployer may be difficult.

13See Thornton v. Thornton, 45 N.C. App. 25, 27-28, 262
S.E. 2d 326, 327-28 (1980) (discussing the continued application
of the fellowservant rule in comon | aw acti ons agai nst
enpl oyers for on-the-job injuries).

In Seigel, the injured enpl oyee sued her uninsured
enpl oyer outside wth Wrkers' Conpensation Act for fraud and
unfair and deceptive trade practices (UDTP). Seigel, 1d. at
__, 513 S . E.2d at 603-04. The court acknow edged that N.C
Gen. Stat. 8 97-94 allows the injured enployee of an uninsured
enpl oyer to pursue an “action at |aw for damages outside the
Wor kers’ Conpensation Act and that the exclusivity provision of
N.C. Gen. Stat. 8§ 97-10.1 does not apply. 1d. at ___, 513
S.E. 2d at 604. However, the court ruled that enpl oyees may not
mai nt ai n UDTP actions agai nst their enployers, that she failed
to state a claimfor fraud, and that she failed to file suit
before the expiration of the three-year statute of limtations
for fraud. 1d. at __, 513 S E 2d at 605.

14Cf. Hoggard v. Unphlett, 48 N.C. App. 397, 401, 268
S.E. 2d 882, 885 (1980) (stating that when the Wrkers’
Conpensati on Act does not apply to an on-the-job injury that
negl i gence of the enployer nust be proven for the enployer to be
liable for the injury).




However, you should make every effort to obtain this information
from your client or from the uninsured enployer either through
interrogatories or by deposition.?®®

COMVON DEFENSES RAI SED BY UNI NSURED EMPLOYERS

Wen a putative enployer who does not have workers’
conpensation insurance finds herself pursued by a putative
enpl oyee for workers’ conpensation benefits, the enployer often
scranbles to avoid the teeth of the Act’s inposition of strict
liability for injuries by accident arising out of and in the
course of enploynent. The first conmmon defense asserted by the
uninsured enployer is that the injured worker is not an
“enpl oyee” but is rather an independent contractor to whom she
is not liable for benefits. This is often acconpanied by an
assertion that the worker’s earnings were reported on IRS Form
1099 and not Form W2 along with a docunent or docunents signed
by the worker purporting to acknow edge that she was an
i ndependent contractor and not an enpl oyee.

The first place to go when this defense is asserted is the
case of Hayes v. Elon College'® and its progeny in which the
factors that nust be considered in determ ning whether a worker
is an enployee or an independent contractor are articulated. In
deciding whether a person is an enployee or an independent
contractor, the court nust consider several factors: (1) is the
person working for an hourly wage or for a contract price of a
conpleted job, (2) does the enployer have the right to direct
how the work is to be perforned, regardless of whether that
power is actually exercised, (3) does the person maintain an
i ndependent busi ness, (4) how | ong does the person work for the
putative enployer (full-tinme, part-tinme, other jobs), (5) does
the putative enployer have the right to discharge the person,
(6) and does the person have the right to enploy hel pers w thout
the putative enployer's permssion?!’ The nost inportant of

Rul e 605(c) permits the use of discovery devices other
than interrogatories and requests for production of docunents if
use of the device is ordered by the Industrial Conm ssion. |If
an uni nsured enpl oyer has refused to answer interrogatories or
ot herwi se refused to cooperate, it may be worth while to ask the
Commi ssion for | eave to depose soneone with the uninsured
enpl oyer to obtain this information.

16224 N.C. 11, 29 S.E. 2d 137 (1944)

"Denton, 317 S.E.2d at 438; Lloyd v. Jenkins Context
Co., 46 N.C. App. 817, 266 S.E. 2d 35, 37 (1980); see al so Hayes

V. Elon College, 224 N.C. 11, 29 S.E. 2d 137, 140 (1944).




these factors is the right to control the nmanner and nethod of
the worker’s work.*® Fortunately, whomthe IRS holds responsible
for remtting of tax is not a determ native issue in the context
of workers’ conpensation.'® Accordingly, a worker might be an
“i ndependent contractor” for purposes of the Internal Revenue
Code but an “enpl oyee” for purposes of the Wrkers’ Conpensation
Act . O her non-determnative factors include (1) the person’s
own beliefs and assunptions with regard to the relationship, (2)
the fact that the person did not work regular hours, and (3) the
fact that the person is skilled and required very little
super vi si on. 2°

Anot her avenue for establishing the enployer-enployee
relationship for the purposes of the Wrkers’ Conpensation Act
is to denonstrate that your client is a statutory enployee of a
hi gher-tier contractor pursuant to N.C. Gen. Stat. § 97-109.
Under this section of the Act, if a general contractor or an
i ntermedi ate subcontractor retains a lower-tier subcontractor
the higher-tier contractor is responsible for ensuring that the
| ower-tier contractor has workers’ conpensation insurance by

obtaining from the Ilower-tier contractor, the Industrial
Comm ssion, or the Departnent of Insurance a certificate of
conpliance with the Act. If the higher-tier contractor fails to

obtain the certificate of conpliance, then that contractor is
responsi ble for obtaining coverage for the enployees of the
| ower-tier contractor and is liable for workers’ conpensation
benefits due to injured enployees of the lower-tier contractor.
The purpose of this section is to a limted extent collapse the
pyram d of contractual relationships that devel op nost comonly
in the construction industry that nay otherw se be used to evade
the responsibility to obtain workers’ conpensation coverage.
More specifically, our courts have said that this section was
intended to protect the workers from financially irresponsible
subcontractors. 2}

8. g., Morse v. Curtis, 276 N.C. 371, 172 S.E. 2d 495,
500-01 (1970) (quoting Scott v. Waccamaw Lunber Co., 232 N. C
162, 59 S.E. 2d 425 (1950)).

®Dent on, 317 S.E. 2d at 438, Lloyd, 266 S.E. 2d at 37.
20Dent on, 317 S.E. 2d at 438, Lloyd, 266 S.E. 2d at 37.

2'For a period of about 10 years, N. C. Gen. Stat. § 97-
19 extended coverage to not only the enployees of subcontractors
but also to the subcontractors thenselves. The General Assenbly
resci nded this extended coverage in 1995, but the version with
t he extended coverage still applies to injuries that occurred
before the effective date of the rescission. See Boone v.
Vinson, 127 N.C. App. 604, 607-09, 492 S. E.2d 456, 358-59
(1997) .




This section has two characteristics pertaining to
jurisdiction that deserve special attention. First of all, the
| ower-tier contractor does not have to have the normally
required three enployees for responsibility to attach to the
hi gher-tier contractor. So, even if a lower-tier contractor has
only one enployee, the higher-tier contractor is still
responsi ble for ensuring the lower-tier contractor has workers
conpensati on coverage or it is on-the-risk for injuries to that
enpl oyee. More inportantly, the higher-tier contractor need not
have the normally-required jurisdictional three enployees for
its obligation to verify coverage or be on-the-risk for injuries

of the enployees of lower-tier contractors to attach
Accordingly, a general contractor with only one enployee nay
still be liable for workers’ conpensation benefits for the

injured enployees of a subcontractor even though it has no
obligation to provide coverage for its own enpl oyee.

If the putative enployer is a trucking conpany and your
client is a truck driver, the jurisdiction of the Interstate
Commerce Conmission (1CC) may afford you another theory under
which to establish the enpl oyer-enpl oyee rel ati onship. Sever a
years ago, our office represented a truck driver who was bl own
of f the back of his truck while securing a |oad, and he suffered
severe injuries as a result of the fall. The trucking conpany
denied that our client was its enployee and clainmed that he was
an i ndependent contractor. An investigation of the relationship
between our <client and the trucking conpany revealed the
exi stence of a peculiar arrangenment. Qur client owned the truck
he was operating at the time of his injury. However, he |eased
the truck to the trucking conpany. The conpany's plates were
put on the truck as well as its I1CC franchise sticker. Qur
client was then retained to drive the truck.

Because the trucking conpany operated in interstate
commerce, it is subject to the Interstate Comrerce Act. The
Interstate Comerce Act requires that a carrier subject to the
Act hold the appropriate certificate, permt, or |icense issued
by the ICC.?2 The Act also requires the carrier to affix to its
vehicles plates issued by the I CC. 23

The | easing arrangenent in our client's case is apparently
very common in the trucking industry, so it is not surprising
that the Interstate Conmerce Act addresses the obligations of
| CC franchise holders that use the arrangenent. The Interstate
Commerce Act requires that when a licensed carrier |eases a

2242 U.S.C. § 10921.
22 d. § 11106.



notor vehicle to be used in interstate conmerce, the carrier is
required to nmke arrangenents in witing regarding the
conpensation, to have a copy of the arrangenent in the vehicle,
inspect the vehicle and obtain liability insurance, and “have
control of and be responsible for operating those notor vehicles
in conpliance with requirenments prescribed by the Secretary of
Transportation on safety of operations and equi pnment, and wth
other applicable law as if the notor vehicles were owned by the
motor carrier.”?

The Suprene Court held in Brown v. L.H Bottonms Truck
Li nes?® that when trucks owned by private persons are leased to
| CC licensed carriers, in order for the carrier to conply with
its safety obligations under the Interstate Conmerce Act, the
operators of the |eased vehicles nust be enployees of the
carrier; accordingly, such operators are enployees for purposes
of the North Carolina Wrkers Conpensation Act.2?® Issuance of
an | CC franchise sticker to the operator establishes the
enplqyer/enployee relati onship under the W rkers Conpensation
Act.2” Thus, we were able to assert convincingly that our client
was an enpl oyee of the trucking conpany.

The enployer maintained that an anendnent to the [1CC
regulation in 1992, an anmendnent which purports to express the
sense of the ICC that its “control regulation” is not intended
to establish the existence of an enpl oyer-enpl oyee rel ati onship,
undermined this rule.?® However, as recently as 1995, the
I ndustrial Comm ssion has adhered to the rule established by the

241 d. § 11107.

25227 N.C. 307, 42 S.E. 2d 71 (1947).

26| d. at 304-07, 42 S.E. 2d at 75-77.

2'Turner v. Epes Transp. Systens, 57 N.C. App. 197, 290

S.E. 2d 714, 715, disc. rev. denied, 306 N.C. 564, 294 S. E.2d 229
(1982).

2849 C.F.R 8 376.12(c)(4) (1997) now provides that,
“In]Jothing in the provisions [pertaining to the requirenent that
the | ease specify that the | essee assune " excl usive possession,
control, and use of the equipnent’ and "conplete responsibility
for the operation of the equipnent’] is intended to affect
whet her the | essor or driver provided by the lessor is an
i ndependent contractor or an enpl oyee of the authorized carrier
| essee. An independent contractor relationship may exi st when a
carrier |lessee conplies wwth 49 U S.C [8] 14102 and attendant
adm ni strative requirenent.”

10



Suprene Court for this situation by citing a strong public
policy that the |lessees of trucks in arrangenents |ike this be
responsible for the truck’s safe operation.?® Furthernore, an
anendnent to a federal regulation does not autonmatically
overrule Brown and its progeny, and noreover, Brown was based on
an interpretation of the statute governing the [ essor-driver and
| essee-common carrier relationship and not just the regul ation. 30
Qur case eventually settled prior to a decision by the Deputy
Comm ssioner on terns that were very favorable to our client.

Neverthel ess, in a non-workers’ conpensation case decided
in 1996, the Court of Appeals took notice of the anmendnent to
the ICC regulations and held that the regulation creates only a
rebuttable presunption of an agency relationship between the
| essor-driver and |essee-comon carrier.3 This recent decision

2941t has been the well established |aw of this
jurisdiction -- and in virtually all of the States until
abrogated by statute in recent years in sone 19 of them-- that
the ICC certificate holder is |liable for conpensating a driver
injured while operating a vehicle under its certificate. Brown
v. Bottons Truck Lines, 227 N.C. 299, 42 S . E 2d 71 (1947). On
public policy grounds, a franchise carrier enabling the
operation of a truck with its ICC certificate is not allowed to
contract away |egal responsibility for damage it nay do. The
driver operating the vehicle, fulfilling the ICC carrier’s
contracts, and dealing with others as the ICC carrier’s agent,
is, for conpensation | aw purposes, as well as transactions with
third parties, the enployee of the ICC carrier. Watkins v.
Murrow, 253 N.C. 652, 658-59, 118 S.E.2d 5 (1961). ICC
regul ations currently provide that the certificate holder, with
narrow exceptions, takes “exclusive control” of and “conplete
responsibility” for the operation of its |eased vehicles. 49
CFR 8 1057.12(c) [now codified at 49 CF. R 8 376.12(c)].”
Ashley v. Earl Brown et al., NCIC File No. 366205 (Novenber 2,
1995).

30See Brown, 227 N.C. at 303-04, 42 S.E. 2d at 74-75.
The court refers to both the statute and the regul ati ons.
However, it only cites the applicable statutes.

Slparker v. Erixon, 123 N.C. App. 383, 391, 473 S.E. 2d
421, 426 (1996). In Erixon, the lessor-driver of a truck caused
a head-on collision while traveling to see his son after
dropping off his load. |d. at 384, 473 S.E. 2d at 422.
Evidently seeing the problenms with denonstrating that the
| essor-driver was acting within the scope of enploynent at the
time of the accident, the plaintiffs asserted that the | essor-
driver that the 1CC regulation created an irrebuttable
presunption that he was an enpl oyee and agent of the |essee-
common carrier. |d. at 385, 473 S.E 2d at 423. The court noted

11



of the Court of Appeals suggests that the Supreme Court may
decide to reconsider Brown in |light of the new regulation if the
issue is presented to it in the future.

that the I1CC regul ation had created two |ines of jurisprudence:
1. that the regulation creates a rebuttable presunption of
agency, and 2. that the regulation creates an irrebuttable
presunption of agency. |d. at 385-86, 473 S.E. 2d at 423. After
exam ning the |line of cases asserting that an irrebuttable
presunption is created, the court noted that the I CC anended its
regul ation to include subsection (c)(4). 1d. at 387, 473 S.E. 2d
at 424. Quoting the ICC regulatory history surrounding the
anendnent, the court acknow edged that the additional subsection
was adopt ed because the I CC perceived that its rule was being
held up incorrectly by state courts for the proposition that a

| essor-owner is ipso facto an enpl oyee of a | essee-comon
carrier. 1d. at 387-88, 473 S. E. 2d at 424-25.

The court distinguished Brown by pointing out that in
Brown, the lessor-driver died as a result of an injury by
accident arising out of and in the course of his enploynent,
whereas the | essor-driver in this case was acting outside his
scope of enploynent at the time of his accident. |1d. at 389,
473 S.E. 2d at 425. After examning its own case |law, the court
held that North Carolina adheres to the rule that the regul ation
creates only a rebuttable presunption of agency, and it stated
further that the ICC regul ati on was not intended to i npose nore
liability on | essor-common carriers than the liability they
woul d have for their own enployees. 1d. at 390-91, 473 S.E 2d
at 426. The court concluded that based on stipulated facts that
the | essor-driver was acting outside the scope of his enpl oynment
at the tine of the accident. 1d. at 391, 473 S.E 2d at 426-27.

Al t hough Eri xon shows that North Carolina courts are taking
notice of the 1992 anmendnent to the ICC regulation, it does not
undermne, and in fact reaffirnms, Brown’s holding that a | essor-
driver is an enployee for purposes of the North Carolina
Wor kers' Conpensation Act. Erixon nerely establishes that the
fact that a lessor-driver is an “enployee” of a conmon carrier
during a trip does not nake the conmon carrier liable for every
act or omssion of the lessor-driver, including those outside
the scope of the enploynent. Extrapolating to workers’
conpensation | aw, Brown does not relieve the | essor-driver of
t he burden of proving that his injury arose out of and in the
course of enploynent in order to receive benefits. Thus, the
court appears to say that Brown’s application of the regulation
is in accordance with the ICC s intent. Nevertheless, the
anendnent to the regul ation may cause the Suprenme Court to
reconsi der Brown the next tine it is faced with applying the
deci si on.
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The Act excludes “donestic services” fromthe definition of

“enpl oynment,” thus naking enployers of donmestic servants not
subject to the Act. However, as denonstrated recently, the nere
facts that an enployee perfornms services in a home does not
necessarily make that enployee a “donestic servant.” In

Kirkpatrick v. Ryburn,3 the Conmission found that a couple that
utilized the services of three certified nursing assistants
(CNAs) to care for them was an enployer subject to the Act and
that their CNAs were “enpl oyees” within the neaning of the Act.
The Conm ssion reasoned that the CNAs were not perfornmng
donmestic services, but they were rather performng the services
that would ordinarily be perfornmed at a nursing hone, thus
removing them from the category of “domestic servants.” Thus,
if the uninsured enployer is having your client perform services
in a hone that are outside the purview of “donestic services,”
you may be able to show that your client is an enployee entitled
to the protection of the Act.

| f your client happens to have been working for soneone
other than the putative enployer at the tinme of his injury, you
shoul d consider whether your client mght be deenmed to be the
“borrowed servant” of the other entity. Qur courts have
recogni zed that it is possible for an individual simnmultaneously
to be an enployee of two different enployers and that either or
both of the enployers may be liable to pay workers’ conpensation
benefits.® Under the “borrowed servant” doctrine, an enployee
of one enployer can also be the enployee of another enployer
(the “special enployer”) when all of the follow ng circunstances
exist: 1. The enployee entered into a separate enploynment with
the special enployer, express or inplied. 2. The work the
enpl oyee does is the work of the special enployer. 3. The
speci al enployer is vested with the right to control the details
of the enployee’s work.3* An enployee is an enpl oyee of both his

primary enployer and the special enployer when all of these
circunstances are present, and both enployers are liable for
workers’ conpensation benefits.3° The “borrowed servant”

doctrine is especially useful when recovery may not be possible
against the primary enployer but when recovery against the
speci al enployer is nore likely.36

32NCI C File No. 704974 (Novenber 20, 1998).

3%E. g. Henderson v. Manpower of Quilford County, 70 N.C.
App. 408, 413, 319 S. E 2d 690, 693 (1984).

3 d. at 414, 319 S.E. 2d at 694.
35| d,

8Unfortunately, the “borrowed servant” doctrine can be
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Anot her comon defense asserted by uninsured enployers is
that they do not regularly enploy the mninmm nunber of
enpl oyees to be required to have workers’ conpensation coverage,
which for nost enploynments is three.®  Because the plaintiff
must prove the jurisdiction of the Industrial Conm ssion®, vyou
MUST anticipate that this defense will be raised. Unl ess the
uni nsured enployer has stipulated in a pre-trial agreenment or
di scovery responses that jurisdiction exists or has otherw se
admtted in witing that it is subject to and bound by the Act,
you must be prepared to offer evidence at the hearing that the
uni nsured enployer had the required nunber of enployees.
Failure to be prepared to offer this evidence subjects you to a
claim for attorney nmalpractice should there happen to be
jurisdiction and your client's claimis otherw se neritorious.

If this defense is asserted, in addition to asking your
client about other enpl oyees, speaking with other enployees, and
serving discovery on the uninsured enployer asking about other
enpl oyees, some provisions of the Act may assist you in proving
jurisdiction.

First, find out of the uninsured enployer is incorporated.
The Act provides that officers of corporations are “enployees”
for purposes of the Act.3 Use the Secretary of State' s online
corporation information database to run searches of the

enployer’s nane to see if it is incorporated.“° If it is
i ncor por at ed, find out through discovery whom were the
corporation's officers at the tinme of your client's injury. |If

a doubl e-edged sword in sonme circunstances. \Wen an enpl oyee is
injured as the result of negligence on the part of a special

enpl oyer, the special enployer is entitled to raise the bar of
the exclusivity provision of the Wrkers’ Conpensation Act.
Brown v. Friday Services, Inc., 119 N.C. App 753, 758-60, 460
S. E. 2d 356, 360-61 (1995). \When the enpl oyee recovers workers=
conpensation benefits fromeither one of the enployers, the

enpl oyee cannot proceed agai nst either enployee in a common | aw
action for personal injuries. 1d. (citing Pinkney v. United
States, 671 F. Supp. 405, n.2 (E D.N.C. 1987)).

3'N.C. Gen. Stat. 8§ 97-2(1).

%8E.g., Carter v. Frank Shelton, Inc., 62 N.C. App. 378,
382, 303 S.E. 2d 184, 187 (1983), disc. rev. denied, 310 N C
476, 312 S.E.2d 883 (1984).

N.C. Gen. Stat. 8§ 97-2(2).

4Ontt p: // ww. secret ary. state. nc. us/ corporations/
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you happen to be dealing with Mom ‘n Pop, Inc. and you |earn
t hat Pop i's t he presi dent and t hat Mom s t he
secretary/treasurer, you can use Mm Pop, and your client
(assum ng that your client is an enpl oyee) as evidence that Mom
‘“n Pop, Inc. is subject to the Act.

If your client happens to be an enployee of a
subcontractor, you nmay be able to invoke N.C. Gen. Stat. § 97-19
to show that there is jurisdiction. As noted earlier, a genera
contractor or higher-tier subcontractor is liable for injuries
sustained by the enployees of a lower-tier subcontractor,
regardl ess of whether the general contractor hinself has the
requi site nunber of enployees and regardless of whether the
subcontractor is itself subject to and bound by the Act.*

Even if the enployer has less than the required nunber at
the tinme of the injury, if she REGULARLY enployed the m ninmm
nunber of enployees for a significant period of tine about the
time of your client’s injury, then jurisdiction may still exist
even though on the date of the injury the enployer did not have
the mnimum nunber of enployees.* According to the Court of
Appeal s, “regularly enployed,” a term not defined in the Act,
“connotes enploynent of the sane nunber of persons throughout
the period.”*

GETTI NG THE MONEY: UTI LI ZING C VIL PROCESS TO ENFORCE AN AWARD
OF COVPENSATI ON OR TO PRESERVE THE EMPLOYER S ASSETS

Not only do uninsured enployers tend to assert multiple
threshold defenses to clainms for conpensation, they also my
fail to pay up when an award of conpensation is nmade, or worse,
they may even try to take steps to shield their assets from
eventual |levy and execution. Accordingly, famliarity with the
statutes governing the conversion of awards of the Comm ssion

4l1See supra pp. 8-9.

“2E.g., Gouse v. DRB Baseball Managenent, Inc., 121
N.C. App. 376, 378-80, 465 S.E.2d 568, 570-71 (1996); Patterson
v. L.M Parker & Co., 2 N.C. App. 43, 48-49, 162 S. E 2d 571
574-75 (1968). The Workers' Conpensation Act originally
requi red the presence of five (5) regularly enployees to create
jurisdiction. Over a period of years, the General Assenbly
reduced that nunmber to four and eventually to the present three.

“Spatterson, 2 N.C. App. at 48-49, 162 S.E. 2d at 575.
The Court conplained that the General Assenbly’'s failure to
define the term*“regularly enpl oyed” caused nuch conf usion,
especially in businesses that use seasonal enploynent. [|d. at
49-50, 162 S.E. 2d at 575-56.
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into executable judgnents, the execution of judgnents, and the
pre-judgnment attachnment of assets is essential when pursuing
uni nsured enpl oyers.

N.C GCen. Stat. § 97-95 permts injured enployees of
uni nsured enployers to commence a civil action to recover
conpensati on awarded to them More inportantly, it allows suit
to be filed BEFORE an order awarding conpensation is obtained
“for the purpose of preventing the defendant from disposing of
or renoving fromthe State of North Carolina for the purpose of
defeating the paynment of conpensation property which the
def endant may own in this State.”* This very powerful provision
of the Act can be used to tie down an uninsured enployer's
assets to keep them from “wal king off” prior to the Comm ssion's
entering of an award of conpensati on.

At first blush, § 97-95 would appear to permt the filing
of a lawsuit and attachment of assets w thout any know edge or
showing that the uninsured enployer is trying to shield his
assets.* However, the Court of Appeals rejected such a reading
of § 97-95 in Nelson v. Hayes.*® The injured worker in Nelson
filed, inter alia, a § 97-95 conplaint and an affidavit for
attachnment of his uninsured enployer’s assets, and the clerk of
Superior Court issued an order for attachnent of the enployer’s
assets.*” The uninsured enployer filed a verified answer and
notion to disniss the conplaint.* At the hearing on the notion,
the Superior Court found that the affidavit filed by the injured
worker to obtain the order of attachnment by the clerk was
fatally defective because it “failed to state in a definite and
distinct manner the facts and circunstances supporting the
plaintiff’s allegations of acts conmtted by the defendants with
intent to defraud creditors[.]’”, and the court thereupon
vacated the order for attachnment which the injured workers had
obt ai ned fromthe clerk. 4°

The injured worker maintained that § 97-95 not only
permtted the pre-judgnment renedy of attachnent to be used

4N, C. Gen. Stat. § 97-95.
“°See N.C. Gen. Stat. § 97-95.

46116 N.C. App. 632, 448 S.E.2d 848, disc. rev. denied, 338
N.C. 519, 452 S.E. 2d 848 (1994).

4“1 d. at 633-34, 448 S.E.2d at 849.
8| d. at 634, 448 S.E.2d at 849,
| d. at 634-35, 448 S.E.2d at 849.
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agai nst uni nsured enpl oyers, but he asserted further that § 97-
95 allows attachnent against uninsured enployers sinply because
they are uninsured and did not require any further show ng of
intent to defraud.% The Court of Appeals agreed that § 97-95
permits attachnent to be used against uninsured enployers.>!
However, the court held that since § 97-95 refers to “ancillary
remedi es provided in civil actions of attachnment,” the injured
worker still had to submt an affidavit alleging one or nore of
the grounds for attachnent stated in NNC Gen. Stat. § 1-440.2
in order to obtain an order for attachment.% The court observed
that allegations warranting the issuance of an order for
attachment nust be stated with particularity and that general
assertions of actions or abilities to shield assets are
insufficient.®  Accordingly, the Superior Court’s dissolution
and vacation of the order for attachment was proper.>*

A question that the Nelson court did not address is whether
an injured enployee of an uninsured enployer may file a § 97-95
| awsuit before obtaining an award of the Industrial Conm ssion
The very fact that a |lawsuit has been fil ed agai nst an uni nsured
enpl oyer can serve to put others on notice that the enployer is
being pursued for workers’ conpensation benefits. A prudent
title searcher is likely to check to see if the person selling
the property is involved in any litigation that mght create a
judgnment lien before closing. So the very existence of a § 97-
95 lawsuit can serve to inhibit the uninsured enployer's ability
to dispose of his assets prior to an award by the Industrial
Comm ssi on. It appears from the Nelson case that although the
Superior Court revoked the wit of attachment, the Court did not
dism ss the underlying lawsuit, and the Suprene Court did not
di sturb that aspect of the Superior Court’s actions.?>

The plaintiff in Nelson also filed notice of l|is pendens
with the Register of Deeds, presunably to put all title
searchers on notice of the workers’ conpensation proceeding.5®

50 d. at 636, 448 S.E.2d at 850.
51] .
52| d. at 637, 448 S.E.2d at 851.

®3|d. (citing Connoly v. Sharpe, 49 N.C. App. 152, 270
S.E. 2d 564 (1980)).

>4 d.

5| d. at 636-37, 448 S.E.2d at 850-51.
56| d. at 633, 448 S.E.2d at 849.
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However, you should resist the urge to do this. Qur courts have
hel d that notice of lis pendens may only be filed when there is
litigation over the property itself, not when only the claimis
only for noney damages.® Accordingly, if you file notice of lis
pendens in connection with a workers' conpensation proceedi ng
when filing of lis pendens is not authorized, you put yourself
and your client at risk for winding up on the business end of a
| awsuit for slander of title."%®

After you have obtained a favorable award of benefits from
the Commission and the tinme for appeal has |apsed, you nust
still get the noney from the uninsured enployer who may still
balk at paying the benefits awarded to your client. It is
possible to file a § 97-95 if you have not already done so, but
§ 97-87 gives you another option. Under § 97-87, once you have
a final award of the Conmission with which there has been no
conpliance, you may file it with the Cerk of Superior Court.5°
Once it has been filed, the Court nust hold a hearing at which
judgnent based on the award is entered against the defendants. ©°
The defendants many only have the judgnent renoved by obtaining
and filing with the Cerk a Certificate of Conpliance from the
| ndustrial Conmission.® Notice of the hearing is not required
to be given to the defendant(s), but notice of the judgnent nust
be given to the defendant(s) after entry of the judgnent.® This
allows you a relatively quick way to obtain a judgnent against
an uni nsured enployer for the benefits the Industrial Comm ssion

S’E.g. Doby v. Lowder, 72 N.C. App. 22, 29, 324 S. E. 2d 26,
31 (1984). According to NNC. Gen. Stat. 8§ 1-116(1)-(3), there
are only three types of actions in which notice of Iis pendens
may be filed: 1. actions affecting title to real property, 2.
actions for foreclosure of a nortgage or deed of trust, and 3.
actions in which an order for attachnent has been issued and
real property has been attached.

58Cf. Chatham Estates v. Anmerican National Bank, 171 N.C
579, 88 S.E. 783, (1916) (holding that where a party initiates a
suit and filed notice of |lis pendens “for the purpose of
injuring and destroying the credit and business of another@may
be liable for danmages caused by the cloud created on the
property’s title”).

N.C. Gen. Stat. § 97-87.
€0 d.

®1 d.

62Cal houn v. Wayne Dennis Heating & Air Conditioning, 129
N.C. App. 794, ___, 501 S.E 2d 346, 349 (1998).
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awarded to your client. Section 97-87 also appears to be nore
geared to enforcenment of awards for ongoing benefits than does §
97- 95.

Even though you now have your judgnent, the battle is not
over, nor can you execute the judgnment imediately. Famliarity
with the statutes governing enforcenent of judgnents and
fraudulent transfers is essential at this stage. For exanpl e,
t he judgnent you obtain against an uninsured enployer cannot be
executed for thirty days after entry,® nor can the judgnent
generally be executed wuntil the wuninsured enployer/judgnent
debtor has either declared his exenptions or waived them?® | f
t he uni nsured enpl oyer has property in nore than one county, you
nmust docket the judgnent in each county where she has property
before the clerk can issue a wit of execution in each such
county. %° The sheriff nust first attenpt to satisfy the
judgment out of the wuninsured enployer's personal property
before executing on real property of the enployer.® The sheriff
must return the wit of execution within ninety days.® If the
wit is returned unsatisfied within three years after issuance
of the execution, the enployer can be conpelled to appear in
court for supplenmental proceedings and be exam ned about her
property.® The Uniform Fraudul ent Transfers Act is available if
you find that the enployer has attenpted to conceal her assets
by transferring them to third parties for Ilittle or no
consi der at i on. °

®3N.C. Gen. Stat. 8§ 1-305(a) directs the clerk to issue
writs of execution for unsatisfied judgnents, but this mandate
is expressly made subject NNC. R Cv. P. 62 and subsection (b).
NNC R Cv. P. 62(a) provides that a judgnent may not be
enforced until the tinme period for filing notice of appeal has
expired, and NNC. R App. P. provides that, with certain
exceptions, a party has thirty (30) days fromthe entry of
judgment to file notice of appeal. N C Gen. Stat. 8§ 1-310's
provi sion that no execution can be issued until only ten days
after entry of the judgnent appears to be vestigial in |ight of
8 1-305(a)’s mandate to the clerk.

64N.C. Gen. Stat. § 1-305(b)(1)-(2).

®N.C. Gen. Stat. § 1-308.

®6N. C. Gen. Stat. § 1-313(1).

®/N. C. Gen. Stat. § 1-310.

®8N. C. Gen. Stat. § 1-352.

69N, C. Gen. Stat. §§ 39-23.1 to 39-23.12 (Cum Supp. 1997).
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ETH CAL CONSI DERATI ONS | N PURSUI NG UNI NSURED EMPLOYERS

The fact it is a crime not to have workers’ conpensation
i nsurance when one is required by law to have it poses an

et hi cal probl em when pursuing uninsured enployers. It is very
tenpting to tell an uninsured enployer who does not want to pay
benefits to your client that you will refer the matter to the

District Attorney or the Industrial Conm ssion’s fraud section
for prosecution if the enployer persists in not paying benefits.
As many “deadbeat dads” can tell you, the credible threat of
crimnal prosecution and incarceration can be very persuasive in
obtaining noney from a party whom otherw se does not want to

pay.

Until recently, wusing this tactic against an uninsured
enpl oyer coul d have led to allegations of unet hi ca
over r eachi ng. Under the former N C Rule of Professiona
Conduct 7.5, it was unethical to threaten crimnal prosecution
in order to gain leverage in a civil matter. Si nce workers’
conpensati on proceedings are essentially civil proceedings, this
bl anket rul e appears to have barred making any threat of seeking
crimnal prosecution of an uninsured enployer for not having
wor kers’ conpensation insurance. Wile this rule was in effect,
it was ny practice not so much as refer to or suggest the
crimnality of not having workers’ conpensation insurance when
dealing wth wuninsured enployers, nor did | refer to the
possibility of a fine by the Industrial Comm ssion, out of fear
of running afoul of this ethical rule.

In the recent rewite of the Rules of Professional Conduct,
the State Bar abolished fornmer Rule 7.5.7° The State Bar did
this because it was felt that there were situations in which it
was perfectly legitinate to threaten crimnal prosecution to
obtain leverage in a civil matter and that other ethical rules
and common law crinmes existed to deter and punish overzeal ous
and inappropriate threats of crimnal prosecution to obtain
unfair leverage in a civil matter. "}

Because of the omi ssion of fornmer Rule 7.5, attorneys now
have nore latitude to bring the possible crimnal inplications
of failure to have workers’ conpensation insurance and the
possibility of being fined by the Industrial Conmi ssion to the

OAli ce Neece Msely, Wien May A Lawyer Threaten the O her
Party with Crimnal Prosecution?, North Carolina State Bar
Journal, Sumrer 1998, at 8.

11d. at 8-9.
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attention of an uninsured enployer. However, it would be the
exceptional case of egregious conduct when one should even
consider meking active threats to seek crimnal prosecution of
an uni nsured enployer. If your client’s claim against an
uni nsured enployer is less than neritorious, a threat to seek
crimnal prosecution of that uninsured enployer may subject you
to crimnal liability for the <crimes of extortion and
conmpoundi ng a felony and subject you to discipline for violating
Rul e of Professional Conduct 8.4(d) by engaging i n conduct
prejudicial to the admi nistration of justice.” Above all, your
primary concern should be obtaining recovery for your client if
your client is entitled to recovery.

The proper way to nake sure that the uninsured enployer is
made aware of the crimnal inplications of not having workers’
conpensation insurance is to involve the Conmssion's fraud
section in your case as early as possible. Once nmade aware of
the existence of a claim against an uninsured enployer, the
fraud section can issue a civil penalty petition to the
uni nsured enpl oyer stating that it either needs to show proof of
havi ng workers’ conpensation insurance or face a civil penalty.
If an uninsured enployer does not respond or provides a
unsati sfactory response to the civil penalty petition, the fraud
section can issue a crimnal warrant for the arrest of the
uni nsured enployer and/or the person responsible for obtaining
and maintaining the workers’ conpensation coverage required by
| aw.

CONCLUSI ON

As is apparent from this discussion, handling clains
agai nst uninsured enployers entails mny issues that do not
normally arise in the ordinary practice of workers’ conpensation
I aw. These cases can entail nmuch nore work than the typical
wor kers’ conpensati on case. Pursuing these clains requires a
strong belief that uninsured enployers are norally and legally
responsible for paying for conpensable injuries and for
mai nt ai ni ng workers’ conpensation insurance. Nevert hel ess, the
i njured enployees of wuninsured enployers desperately need your
help to obtain conpensation for their injuries. It is hoped
that this primer will assist the practitioner in helping these
i njured enpl oyees.

?See Mosely, supra, at 9. Msely's article is an excellent
di scussion on the reasons behind the om ssion of fornmer Rule 7.5
fromthe revised Rules of Professional Conduct and the possible
crimnal inplications of threatening crimnal prosecution in
certain civil matters.
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